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IN REPLY REFER TO:

CN-9403674

The Honorable Lee H. Hamilton R E CE ]VE
U.S. House of Representatives D
2187 Rayburn House Office Building JAN 12 199
Washington, DC 20515-1409 5

UNICAT,
Dear Representative Ham.i.on: OFF”I OF SEcRONs COMMISSION

This is in response to your inquiry on behal " of a constituent, Mr. Dan O’Connor,
President of Central Indiana Communications, Inc. Mr. O’Connor is concerned that
DirecTV, operator of a direct broadcast satellite (DBS) facility, cannot obtain rights to Time
Warner and Viacom programming because such programming is subject to exclusive
distribution rights of another DBS distributor, United States Satellite Broadcasting, Inc.

Mr. O’Connor also expresses his support for the position of the NRTC concerning the
Federal Communications Commission’s interpretation of Section 19 of the Cable Television
Consumer Protection and Competition Act of 1992. NRTC has requested that the
Commission reexamine the legality of exclusive contracts between vertically integrated cable
programmers and DBS providers in areas unserved by cable operators. NRTC has asked that
the Commission determine that such contracts are prohibited.

NRTC’s petition for reconsideration of the Commission’s program access rulemaking
proceeding is currently pending. As such, any discussion by Commission personnel
concerning this issue outside the context of the rulemaking would be inappropriate.
However, you may be ass'ired that the Commission will take into account each of the
arguments raised by ..RTC and the other parties to the rulemaking concerning this issue to
arrive at a reasoned decision on reconsideration.

I trust this information is responsive to your :nquiry.

Sincerely,

T .
. e

// R

Meredith J. Jones
Chief, Cable Services Bureau
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INC. July 23, 1994

Congressman Lee Hamilton

2187 Rayburn House Office Building

S. Capitol St & Independence Ave., SE

Washington, DC 20515 T

Dear Lee:

I am writing this letter to voice ¢ concern I have re~a.d‘ng the
implementation a..i enforcement of sScction 19 of the 1992 _:xble Act
by the Ferieral Communications Commission.

As a distributor of DBS & C-Band satellite television programming,
equal access to cable and broadcast programming at fair rates,
something which we are not currently receiving, is essential for
Central Indiana Communications, Inc., to be competitive in our
local marketplace.

The attached letters to FCC Chairman Reed Hundt from myself, in
addition to comments by Rep. Billy Tauzin and other members of
Congress, spell out our concerns on this issue.

It was our impression that Congress had guaranteed equal access to
cable and broadcast programming for all distributors with the
passage of the 1992 Cable Act. Despite this fact, however,
satellite distributors and consumers continue to be treated
unfairly by the cable industry.

Some programmers continue to charge unfairly high rates for
satellite distributors compared with cable rates. Other
programmers, lik= Time Warner and Viacom, have simply refused to
sell programming to some distributocrs. These exclus./e p-act’ces
hurt rural con.umers and thwart the effective competition required
by section 19 of the Lable Act.

I wouid greatly appreciate your assistance on behalf of rural
consumers in Indiana, in virtually all the rural counties, in
encouraging the FCC to correct this inequity.

Yours truly,

Alen Ol

Dan O’Connor
Pr-sident

DO’ C/sdt
P.O. BOX 87, MAXWELL, IN 46154, SEBrta=tt = RENE) (317) 126-3131 (HRTC)
1-800-876-4232
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July 23, 1994 .

The Honorabhle Rece~ .undt, Chairmar
Federal Communic>tions Commission
1915 M Stre=t, NW, Room 214
Washington, DC 20554

RE: Cable Competition Report
CS Docket No. 94-48

Dear Chairman Hundt:

I am writing this letter in support of the Comments of the National
Rural Telecommunications Cooperative (NRTC) 1in the matter of
Implementation of Section 19 of the Cable Television Consumer
Protection and Competition Act of 1992, Annual Assessment of the
Status of Competition in the Market for the Delivery of Video
Programming, CS Docket No. 94-48.

As a rural t=lephdne member of NRTC and distributor of the DIRECTV™
direct broadcast satellite (DBS) television service, our company is
involved in bringing satellite television to rural consumers.

However, despite passage of the 1992 Cable Act, our company’s
ability to corpet=> in our local marxetplace is being hampered by
our lack of access Fo programming cwned by Time Warner and Viacom.

This programming, which includes some of the most popular cable
networks 1like HBO, Showtime, Cinemax, The Movie Channel, MTV,
Nickelodeon and others, 1s available only to our principal
competitor, the United States Satellite Broadcasting Co. (USSB), as

a result of an "exclusive'" contract signed between USSB and Time
Warner/Viacom.

In contrast, none of the programming distribution contracts signed
by DIRECTV™ are exclusive in nature, and USSB 1s free to obtain
distribution rights for any of the channels available on DIRECTV.

Central Indiana Communications, InZ., agrea=as that these exclusive
orogranming ontracits run counter “o the intent of the 1 Q2 CTable
AT I pelieve That tnz SoT ooDoontnlTo o oarny arrangement thag

PO BOX 87, MAKWELL, IN 46154, (SESrysty oo RESET (317) 126-313 mmrc

13008761020
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prevents any distributor from gaining access to programming to
serve non-cabled rural areas. Under the present circumstance, if
one of my DIRECTV subscribers also wishes to receive Time
Warner /Viacom product, that subscriber must purchase a second

subscription to the USSB Service. This hinders effective
competition, and as a consequence Kkeeps the price of the Time
Warner/Viacom channels unnecessarily high. It also increases -

consumer confusion at the retail level.

We believe verv strongly that the 1992 Cable Act flatly prohibits
any exclusive arrangements that prevent any distributor from
gaining acces to cable prograrming to serve rura' non-cabled
areas. That i_ why we support-d the Tauzin Amendment, embodied in
Section 19 of the Act.

We ask the FCC to remedy these problems so that the effective
competition requirements of Section 19 become a reality in rural
America. I strongly urge you to banish the type of exclusionary
arrangements represented by the USSB/Time Warner/Viacom deal.
Thank you for your consideration in this matter.

urs truly,

Dan O‘Connor

President -

DO’C/sdt

cc: Corgressman Lee Hamilton

Congressman Philip Sharp
Congresswoman Jill Lona
Congressman John Myers
Senator Richard Lugar
Senator Dan Coats
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The Honorable Reed Hundt .
irman

Federal Communications Commission

1919 M Street, NW

Washington. DC 20554

Dear Chairman Hundu:

We are writin, 0 ask your help in strengthent 1p the Commission’s rulemaking on
compedtion and diversity in video programming distribution.

During the past year a great deal of the energy has necessarily been devoted to the issuc
of cable rate regulation. Notwithstanding the immediate importance of that issue, many
Members of Congress helieve that the true answer to improving the video programming
distribution marketplace is the promotion of rzal competition. In the long run we believe that
competition — not regulation — will achieve the greatest benefits for consumers and result in
greater vitality in the industry. Of the many provisions of the Cable Act that are designed
to promote competition, none are more important than Section 19, which instructs the
Commission to ensure nondiscriminatory access to cable programming by all distributors.

We strongly believe that section 19 is worthy of your serious and immediate attention.
We respectfully request that you reexamme the Commission’s First Report and Order
implementing seftion 19 in order to eliminawe potential loopholes that would permit the denial
of programming to any non-cable distributor.

We wish to call to your attention certain disquieting developments heightening our
concern about the FCC's program access regulations. We are troubled by the Primestar
censent decrees and the effect tucy may have on program acccess. We believe the FCC's

access —agulations need to be tgntened if the full force and effes 1 of Section 19 of
the 1992 Cable Act is to be preserve~

As you may be aware, despite the Commission’s weti-reasoned orief opposing the emtry
of the stte Primestar decree, the court ent-red final judgment. Among other things, the state
consent decree will permit the vertically iriegrated cable programmers that own Primestar o
enter inte exclusive contracts with one direct broadcast satellite (DBS) operator to the
exclusion of all other DBS providers at cach orbital positon. Osn the other hand, Primestar’s
ability to obtain all of the programming of its cable owners will be unimpeded by the stuate
consent decree. In its gpinien, the count made clear, however, that its ruling was in no way
2 judgment about the propriery of such exciusive conmacts under Secton 19 of the Cable Act



The Honorable Reed Hundt
Page 2

or the FCC’s implemenang regulations and specifically left that question open to be decided
byl the FCC. )

In essence, the state consemt decree gives Primestar’s cable owners the ability to carve
up the DBS market to the competitive disadvantage of non-cable owned DBS providers. This
is directly contrary to the intent of Congress. In enacting the program access provisions
Congress specifically rejected the existing market structure in which vertically imegrated cable
companies controlled the distribution of programming. Congress and the FCC recognized that
vertically integrated programmers had both the means and the incentives to use their control
over program access to discriminate against cables’ competitors and to choke off potential
competition, even in unserved areas. Moreover. Congress . yoked to DBS as a primary source
of competition to cable, not as a new technolc *y to be cx stured by the cable indusay.

- Congress enzctsd very stong program acc '«s provisions and gave the Commissicn broad
aythority to regulate against unti-Compcetitive aid adusive practices by verticully integrared
programmers. Section 628 (b) makes it unlaw:ul for a cable operator or vertically integrated
cable programmer “to engage in unfair mcthods of competition or unfair or deceptive acts or
practices, the purpose or effect of which is to hinder sigmficantly or to prevent any
multichannel video programming distributor® from providing cable or superstation
programming to consumers. Section 628 (c) provides the Commission with the authority to

promulgate regulations o effectuate the stamtory prohibition and delineates their minimum
coutent.

Upon examination of the program access regulations, we have discovered a critical
loophole that seems ripe for exploimtion by the cable industry and is directly applicable to
cxclusive contracts between vertcally integrated cable programmers and DBS providers.
Section 628 (c) (2) (¢) of the 1992 Cable Act conmins a broad per g prohibition on
"practices, unde ings, arrangements, and actuvides, including exclusive contracts for
satellite cable programming or satellite broadcast programming between a cable operator and
a satellite cable programming vendor or satelli‘e broadcast programming vendor, that prevent
a. multichannel video programming distributer from obtainirg such programming from any
satellite cable programming vendor in which a cable operator has an attributable interest” for
distribution i1r non-cabled arsas. However, Secton 76.1002 (c) (1) of the Commission’s new
rules covers only those exclusionary practices involving cable operators.

The Commiss,on’s rule in its present fonn is iocuusisteat with both the plain language
of tne stacute and Congressional intent. The prohibition against aff exclusionai , practices by
vertically integrated programmers in wmserved areas i3 clear. While it certainiy inciudes
exclusive contracts between cable ope—tors and vertically lmegraied programmeers, the
language of the statute does not limit the prohibition to that one cxample. The regulations
tncorrectly turn the illustrative example wmto the rule.

This loophole must be closed and the program access regulation strengthened on
Reconsideration. The Primestar consent decree alonc makes it clcar that the bars mummum
reouiation of exclusive contracts is insufficient to guard against anti-competitive practices by
vertically integrated cadle programmers. The Comunission’s final regulations should provide,
as does the legislation, that all exclusive pracaces, undersiandings, arrangements and
activities, including (but not limited to) exclusive contracts between vertically imegrated video
programmers and any multichanne! video programming distributor are pef anawful in non
cabied areas. In cabled areas, all such exclusive contracts should be subject to 2 public
inrerast tzs with advarced approval regoired from the Commissien.
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There is one other vital point to note regarding the Commission’s prognm access rules.
It 'has become evident that the cable industry has becn attempting o manipulate the
Commlssmn s reconsideration proceeding 1w obain an overly bmad Commission declaration
as. to the general propricty of exclusive cootracts with non-cable mmlMtichannel video
programming distributors. Any such pronouncement by the Commission would eviscerate the
program access protections of the 1992 Cable Act.

Specifically, in addition to and independent of the explicit exclusive contracting limitatigns
impaosed by the Act. exclusive arrangements between vertically i pro
non-cable multichannel video programming distributors (MVPD) in many Qrcumstances also
violate Section 628(b)'s general prohibition of "unfair practices” which hinder significantly
or prevent agy MVPD from obt:umng access to cable programming. In addmon thev may
violate Section 528 (c)(Z)(B) 3 promumon ~<1inst discr nination by a vetic.' - integrated
satellite cable | ogramm: ing vendor in the prices, terms and conditions of sale or delivery of
sqtcmtc ¢ab'le programming "among or bervien cable systems, cable operator. or gther
mujtichannel video programming distibutors,” Accordingly, we urge the Commission to
be extremely careful in its decision on reconsideration to avoid any ruling or language which

could. in any way, limit the protections against discrimination afiorded by Secdons 628(b)
and (c)(2)(B).

Lastly, Mr. Chairman, it is absolutely essemtial n overview that the Commission add
regulatory "teeth” to its Program Access regulations. In the Program Access decision, the
Commission gencrally declined to award damages as a result of a Program Access violation.
Wlthout the threat og damages, however, we see very little incentive for a programmer to
comply with the rules. Nor is it practical to expect an aggrieved multichannel video
pmgrammmg distributor to incur the expense and inconvenience of prosecuting a complaint
at the Commission withoat an expectauon of an award of damages. There is ample statutory
anthorirty for the Commission to order "appropriate remedies” for program access violations,
and we urge the Commission to usc such authority to impose damagcs (including mome‘y
fees) in appropriate cases. (See, 47 U.S.C. 548 (g) (i)}.

DBS has long been viewed as a strong poterrdal comy :titor to cablz if it were able to
obtain programming. In the 1992 Cable Act, Congress acted definitively to remove that
barrier to full and fair DBS entry imo the multichannel video programming distribution
market. We think it is of the utmost importance that therc be no loophoies which would

allow cable or, n light of recent m 'rger activity, cable-telco combinations to do.ainate the

pLO 2 -huCRaLS S 2N

Sincerely,

e Tue Hon. James H. Quello
The Hon. Andrew C. Barrem
The Hon. Susan Ness
Troe Bon. Rachell2 B Crhoneg

grammers and






